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Bank credit balances
Pre-appointment practice

Ethical and legal guidance
following ‘FAQ 10’
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Bank credit balances: pre-appointment practice

• What’s the problem?
• How it arose
• What it is – FAQ 10 (as originally issued)
• FAQ 10 (as reissued)

• Why you can ignore FAQ 10
• Its legal authority
• Its relationship with the law

• Why you should ignore FAQ 10
• Consequences
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What’s the problem?

• How it arose
• R3 seminar on ‘bounce back loans’
• Well-informed speakers, from:

• the Insolvency Service, 
• the Department for Business, Energy & Industrial Strategy (DBEIS), 
• the British Business Bank (owned by the SoS for DBEIS) 
• UK Finance (which represents the banking and finance industry)
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British Business Bank
corporate structure

British Business Bank Corporate Structure 

The Secretary Of State 

BRITISH BUSINESS BANK PLC 

Company Number: 08616013 

BBB PATIENT CAPITAL HOLDINGS LIMITED BRITISH BUSINESS FINANCIAL SERVICES LTD BRITISH BUSINESS FINANCE LTD 

Company Number: 11270966 Company Number: 09174621 Company Number: 09091928 

BRITISH BUSINESS ASPIRE HOLDCO LTD 
I Company Number: 09263859  

   

   

  

    

  

   

  

   

  

    

  

    

  

   

  

    

  

   
  

  

    

  

   

  

   

BRITISH BUSINESS INVESTMENTS LTD BRITISH PATIENT CAPITAL LIMITED THE START UP LOANS COMPANY 

Company Number: 09091930 Company Number: 11271076 Company Number: 08117656 

CAPITAL FOR ENTERPRISE LIMITED 

Company Number: 06179047 

CAPITAL FOR ENTERPRISE CAPITAL FOR ENTERPRISE (GP) LIMITED 
FUND MANAGERS LIMITED 

Company Number: SC354499 
Company Number: 06826072 

Insolvency Service

HMG
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What’s the problem?

• What it is
• FAQ’s published after the webinar (late July)
• FAQ 10:

• ‘Ethically wrong’ to advise directors
• to transfer cash-at-bank 
• into your client account
• pre-liquidation.
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FAQ 10
• Scenario:
Company A is insolvent and on the advice of an IP, the company should be placed into 
Creditors Voluntary Liquidation.  There is cash at bank of c£10k to fund the costs of 
placing the company into liquidation.  However, Bank B is still owed monies under a 
BBLS loan granted to the company.  Bank B has a right to set-off in respect of the 
credit balance in the account. 
Is it considered ethically wrong if the IP advises the director to transfer the credit 
balance to a designated client account in advance of the liquidation, which would 
defeat the bank’s ability to exercise set-off, to pay for the costs of the liquidation? 
The answer to this question is not BBLS specific – if a borrower had an account with 
the Lender and it owed money to the lender – the same principles would apply to that 
as would apply to the BBLS.  Furthermore, it would be considered to be ethically 
wrong for the IP to advise the director to transfer monies from a credit balance held 
with a bank to an alternative location to avoid the bank’s right to exercise set-off, even 
if this meant funds were then generally available in the liquidation.
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What’s the problem?

• What it is
• FAQ’s published after the webinar (late July)
• FAQ 10:

• ‘Ethically wrong’ to advise directors
• to transfer cash-at-bank 
• into your client account
• pre-liquidation.

• Withdrawn on 9 September 2021
• And replaced

• Banks have the same right of set off for BBLs as any other debt

• IPs must ‘comply with the Code of Ethics’, ‘use their judgement’ and ‘consider seeking 
independent advice’

• Note the ‘revised response’.
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FAQ 10 – As reissued on 9 September 2021
• Scenario:
Company A is insolvent and on the advice of an IP, the company should be placed into Creditors Voluntary 
Liquidation.  There is cash at bank of c£10k to fund the costs of placing the company into liquidation.  However, 
Bank B is still owed monies under a BBLS loan granted to the company.  Bank B has a right to set-off in respect of 
the credit balance in the account. 
Is it considered ethically wrong if the IP advises the director to transfer the credit balance to a designated client 
account in advance of the liquidation, which would defeat the bank’s ability to exercise set-off, to pay for the 
costs of the liquidation? 
If a borrower had an account with the lender and it owed money to the lender – the same principles would 
apply to that as would apply to the BBLS.  Where the lender has a right of set-off, it may exercise that in respect 
of the BBL in the same way as it would for any other monies owed.

NOTE - Joint Statement from the ICAEW, IPA, ICAS and CAI "The RPBs have noted the revised response to the FAQ 
and expect IPs to comply with the insolvency Code of Ethics. IPs should continue to use their judgement as they 
would do in any other situation to consider threats to the fundamental principles based on the specific 
circumstances encountered and where threats are at an unacceptable level should consider whether any 
safeguards can be applied to reduce threats to an acceptable level. IPs should consider seeking independent 
advice where appropriate and ensure that appropriate documentation of their decisions and of any advice given 
is maintained in accordance with the Code of Ethics requirements."
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Why you can ignore FAQ 10

Authority
(Power of compulsion)

Reasons
(Good)

Reasons
(Bad)

Do this
(Easy decision)

You may have to do this
(Difficult decision)

You may do this
(May be a difficult decision)

Don’t do this
(Easy decision)

FAQ 10
(original version)
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Why you can ignore FAQ 10

Authority
(Power of compulsion)

Reasons
(Good)

Reasons
(Bad)

Do this
(Easy decision)

You may have to do this
(Difficult decision)

You may do this
(May be a difficult decision)

Don’t do this
(Easy decision)

FAQ 10
(reissued version)
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Bank credit balances: pre-appointment practice

• What’s the problem?
• How it arose
• What it is – FAQ 10
• FAQ 10 (as reissued)

• Why you can ignore FAQ 10
• Its legal authority
• Its relationship with the law

• Why you should ignore FAQ 10
• Consequences
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Why you can ignore FAQ 10

Authority
(Power of compulsion)
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Why you can ignore FAQ 10

• DBEIS cannot create ethical rules by decree
• Rule of law
• Magna Carta 1215

14
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Why you can ignore FAQ 10

• DBEIS cannot create ethical rules by decree
• Rule of law
• Magna Carta 1215
• (Mostly repealed by the Statute Law Revision Act 1863.  Few noticed.)
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Why you can ignore FAQ 10

• DBEIS (SoS) has a power to make ethical rules.
• But, first, they must:

• Draft a proposal.
• Consult the RPBs.
• Explain why the proposal is needed.
• Give the RPBs time to:

• Consider it; and
• Make representations.

• The RPBs – to avoid challenge by judicial review – should consult IPs too.

• (s391E IA’86)
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Why you can ignore FAQ 10
• FAQ 10 was issued:
• Outside the proper statutory procedure.
• Without proper reasons given to justify it.
• Without prior consultations.
• In circumstances which suggest an exposure to conflicts of interest.

• FAQ 10 (in its original form) appears:
• To conflict with established law and practice.
• To create a real possibility of consequences that are not in the public interest.

• If intended to be binding, it seems vulnerable to judicial review.
• If not intended to be binding, let’s ignore it.
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Why you can ignore FAQ 10
• FAQ 10 in its revised form is the RPBs saying:
• There’s an established, published ethical code of conduct.
• It’s issued, legitimately, by bodies authorised to do so (the RPBs).
• Follow it.
• Record your decision, if you need to think about it.
• Get advice, if it’s difficult.

• (Oh, and this follows some comments from the SoS – we won’t mention them 
again – suggesting there may be an ethical problem if you don’t help banks to 
exercise their rights of set off.) 
• (So think about the ethics of doing that.)
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Why you can ignore FAQ 10 (legal reasons)

• Pari passu rule
• One of Goode’s fundamental principles (no 9 of 10).
• Unsecured creditors share equally.

• Liquidation expenses rule
• Liquidation expenses have statutory priority.

• Good public policy reasons support that rule.

• Liquidation protects the company’s assets
• Another of Goode’s fundamental principles (no 5 of 10).
• Taking possession of the cash at bank protects it.
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Why you can ignore FAQ 10 (legal reasons)
• For that reason, the law protects the insolvent company’s assets pre-

liquidation:
• Preferences
• Transactions at an undervalue

• Set off is more complicated than suggested in FAQ 10
• Insolvency set-off applies automatically – only on liquidator’s appointment 
• Contractual set-off:

• May be wider (eg may include:
• the debts of other parties – eg under a guarantee of a JV.

• debts owed to other parties – eg a factoring shortfall.
• contingent debts – eg credit card charge backs.
• future debts – eg if the bank clears pre-liquidation payments after your appointment.

23

Why you can ignore FAQ 10 (legal reasons)

• Nothing in the existing Insolvency Code of Ethics supports FAQ 10.
• Nothing in the SIPs supports FAQ 10.
• SIP 11 is inconsistent with it.

• So there’s not much to think about, ethically, before advising the 
director to transfer cash-at-bank to your client account.

• A short file note might be prudent.
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Why you can ignore FAQ 10 (legal reasons)

• SIP 11 - §6(b)

‘… estate money [meaning the company’s credit balance] should be held 
in account(s) that meet the following criteria:

b. the account provider must not be entitled to combine estate money with any 
other funds or exercise any right to set off or counterclaim against any individual 
estate in respect of any money owed to it by any other individual estate, or for 
any other reason;’
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Why you can ignore FAQ 10 (legal reasons)

• In practical terms, to comply with SIP 11 §6(b), you must get the cash 
at bank transferred pre-liquidation.
• Pre-liquidation, the bank holds a mandate from the director and must follow 

the director’s instructions.
• The bank may be contractually entitled to set off, and may choose to exercise 

its right.
• (On public policy grounds, that right ought to be limited.)

• Post liquidation, the bank will need to verify your authority.
• It may need a new mandate from you.
• That will take time.
• Meanwhile, you are not complying with SIP 11 §6(b).
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• What’s the problem?
• How it arose
• What it is – FAQ 10
• FAQ 10 (as reissued)

• Why you can ignore FAQ 10
• Its legal authority
• Its relationship with the law

• Why you should ignore FAQ 10
• Consequences

27



Frettens Coffee Break Briefing 13 September 2021

mniekirk@frettens.co.uk 10

Why you should ignore FAQ 10

• (Unintended?) consequences of FAQ 10 (in its original form)
• No funds to pay the full legitimate expenses of liquidation in many cases.

• Directors can’t get advice
• Funds dissipated to the detriment of creditors.
• Directors put at personal risk.

• Unregulated advisors step in
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Why you can ignore FAQ 10

Authority
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Practical measures

• Put a note on the file.
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Practical measures

• Put a note on the file.

File note.

Advised director to transfer cash at bank to our client a/c to protect and preserve it.  (Considered SIP 
11(§6(b)).)

Noted that the bank is free to exercise any available rights of set off before that transfer is effected, 
and may do so.

Considered the ethical implications of this advice, under the Insolvency Code of Ethics.  Reflected on 
the analysis in Frettens’ briefing (13 September 2021) and considered that no further discussions 
needed on this point, in these circumstances.

31

Bank credit balances: pre-appointment practice

• What’s the problem?
• How it arose
• What it is – FAQ 10 (as originally issued)
• FAQ 10 (as reissued)

• Why you can ignore FAQ 10
• Its legal authority
• Its relationship with the law

• Why you should ignore FAQ 10
• Consequences

32

If you’d like to contact us…

Malcolm Niekirk
Solicitor │ Insolvency Practitioner 

(Licensed by ICAEW)

01202 491769
07413 164814

mniekirk@frettens.co.uk
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